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IN THE UNITED STATES COURT OF APPEALS 


FOR THE NINTH CIRCUIT 


2Y WHEELER HOLLEY, ) 
Appellant, NO. 20177 
Was 
1 E. CHEUVRONT, et al., 


Apel he csr 


APPEAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE SOUTHERN 
DISTRICT OF CALIFORNIA 


APPELLEES! BRIEF 


JURISDICTIONAL STATEMENT 

The United States District Court has jurisdiction 
smecrtuain the petition of 9a state prisoner for a writ of 
eas) corpus. 26 U.S.C, § 224la, Sueh a petition was 
=>d on March 1, 1965. 

this courc has jurisdtecron vo wevylew wa 1 inal 
=r of a judge of the federal district court denying a 
mevinen @ Gércificate of Probable cause has been filled. 
imoeC. ) 2253. On May 4. 1065, the petition for 


2as corpus was denied. A certificate of probable cause 


I 


issued by the Honorable Leon R. Yankwich on May 13, 1965. 


STATEMENT OF FACTS 
It appears from the petition before the lower federal 
+ and the one presented to the Superior Court of the State 
‘alifornia for the County of Madera, that appellant entered 
ea of guilty to a charge of manslaughter. He was repre- 
ed by counsel at his arraignment, plea and at the time 
fence was imposed. 
SUMMARY OF APPELLANT'S 
CONTENTIONS 
As we noted in our response to the court below, 
were not positive just what appellant was asserting as 
déeral issue. (Response p. 4.) However, it is clear 
1 appellant's opening brief presented to this court 
>; he has but one complaint. He states: 
"The only question here envolved [sic], as 
to whether or not the appellant is entitled to 
appeal from the order denying appellant's petition 
for a Motion to vacate and set aside the judjment [sic] 


Gicenviction, (Apo, Op. Br. p. 3.) 


APPELLEES!’ POSITION 
We contend that the lower federal court was correct 
2oncluding that appellant is not entitled to a writ of 


2as corpus and in dismissing Erma E. Cheuvront, Clerk of 


ae 


mea County, as a party respondent. 


ARGUMENT 


APPELLANT PRESENTS 
NO FEDERAL ISSUE 


Appellant entered a plea of guilty to manslaughter, 
fence was imposed on November 8, 1963. (Petition p. 2.) 
xr about October 9, 1964, he attempted to file a notice 
ippeal. (App. Exh. E.) His notice was not accepted 
use the 10 day appeal period had lapsed. Rule Slap 
ff. Rules of Court. Appellant was told how to obtain 
lef from his default. (App. Exh. E.) 

Next, appellant made a motion on October 20, 1964, 
facate and set aside his judgment of conviction. This 
fon was denied in the Superior Court ofthe State of 
fornia for the County of Madera. (App. Exh. C.) He 
smpted to appeal from the denial of his motion. (App. 

. D.) Apparently his notice of appeal was received by 
Clerk of Madera County after the 10 day appeal period 
expired. Rule 31(a), Calif. Rules of Court. The 

*k very clearly told appellant once again how to petition 
appellate court for relief from his default. (App. Exh. 
id letter dated January 20, 1965.) 

Appellant's complaint is that the clerk should 
> accepted his late notice of appeal from the denial of 


motion to vacate. Under the rules, the clerk was 


3. 


le to accept a late notice. That refusal might have 
» bearing in determining whether appellant had exhausted 
fe remedies. It, however, does not in and of itself 
ent a federal issue. Appellant does not allege that 
as asked an appellate court of this state for relief 
| his failure to file a timely notice of appeal. The 
fornia Supreme Court has demonstrated a high degree 
iberality in granting such relief. 
See People v. Krebs, 62 A.C. 609, 43 Cal. Rptr. 
Bes) (1965 )); 
Beeple v. Curry, 62 A.C. 211, 42 Call. Rptr. 17 (1965). 
Appellant does not assert that he has attempted 
moore relier from his pleawor euiley by filae ea petition 
a writ of habeas corpus with the California Supreme Court 
‘rom the California District Court of Appeal. Both of 
fe courts have concurrent and original habeas corpus 
sdiction. Calif. Const. Art. VI, §§ 4 and 4(pb). 
Obviously he has not exhausted all his presently 
lable state remedies. Exhaustion is a prerequisite to 
Om by this court. 
Fay v. Noia, 372 U.S. 391, 435 (1963); 
Morehead v. California, 339 F.2d 170, 171 (9th Cir. 
1964); 
Rose v. Dickson, 327 F.2d 27, 28 (9th Cir. 1964), 


Very properly Erma E, Cheuvront was dismissed as 


4, 


arty respondent. (Order denying petition for writ of 
€as corpus.) Said party does not have custody of appel- 
t. A petitioner in habeas corpus seeks his release from 
Seecodian. Morehead v. California, supra, 339 F.2d 
Melyl (9th Cir. 1964). This is just another way of 

ing that petitioner's complaint does not state a 


eral issue. 


CONCLUSION 
There being no merit to appellant's contentions, 
respectfully request that the decision of the lower court 


affirmed. 
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